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ACE  EXPRESS Private Company  
 Management Indemnity Package 

General Terms and Conditions 

 
 
 
In consideration of the payment of premium, in reliance on the Application and subject to the 
Declarations, and terms and conditions of this Policy, the Insurer and the Insureds agree as follows: 
  

A. SEVERABILITY OF GENERAL TERMS AND CONDITIONS 
 

These General Terms and Conditions apply to each and every Coverage Section of this Policy.  
The terms and conditions of each Coverage Section apply only to that Coverage Section and 
shall not be construed to apply to any other Coverage Section. 

 
B. DEFINITIONS  

 
Whenever used in this Policy, the terms that appear below in boldface type shall have the 
meanings set forth in this Definitions subsection of the General Terms and Conditions.  However, 
if a term also appears in boldface type in a particular Coverage Section and is defined in that 
Coverage Section, that definition shall apply for purposes of that particular Coverage Section. 
Terms that appear in boldface in the General Terms and Conditions but are not defined in this 
Definitions subsection and are defined in other Coverage Sections of the Policy shall have the 
meanings ascribed to them in those Coverage Sections.  

 
1. Application means all applications, including any attachments thereto, and all other 

information and materials submitted by or on behalf of the Insureds to the Insurer in 
connection with the Insurer underwriting this Policy or any policy with an inception date 
within thirty-six months prior to the inception date of this Policy, of which this Policy is a 
renewal or replacement.  All such applications, attachments, information, materials and 
documents are deemed attached to and incorporated into this Policy. 

 
2. Company means: 

 
a) the Parent Company; and 

 
b) any Subsidiary, 
 
and includes any such organization as a debtor-in-possession or the bankruptcy estate of 
such entity under United States bankruptcy law or an equivalent status under the law of any 
other jurisdiction. 

 
3. Discovery Period means one of the periods described in Item E of the Declarations which is 

elected and purchased pursuant to subsection H below. 
 

4. Domestic Partner means any natural person qualifying as a domestic partner under the 
provisions of any applicable federal, state or local law or under the provisions of any formal 
program established by the Company. 

 
5. Extended Period means the Discovery Period or the Run-Off Period, if such provision is 

elected and purchased pursuant to subsections H or I, respectively, below. 
 

6. Insurer means the insurance company providing this insurance. 
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7. Parent Company means the entity first named in Item A of the Declarations. 

 
8. Policy means, collectively, the Declarations, the Application, this policy form and any 

endorsements. 
 

9. Policy Period means the period from the effective date and hour of the inception of this 
Policy to the Policy expiration date and hour as set forth in Item B of the Declarations, or its 
earlier cancellation date and hour, if any. 

 
10. Run-Off Period means one of the periods described in Item F of the Declarations, which is 

elected and purchased pursuant to subsection I below. 
 

11.  Subsidiary means: 
 

a)   any entity of which the Parent Company owns more than 50% of the outstanding   
      securities representing the present right to vote for the election of such entity's directors  
      or managers, or has the right, pursuant to written contract or the by-laws, charter,  
      operating agreement or similar documents of the Company, to elect, appoint or  
      designate a majority of the board of  directors or managers, directly or indirectly, if such  
      entity: 

 
(i) was so owned on or prior to the inception date of this Policy; or 

 
(ii) becomes so owned after the inception date of this Policy; and 

 
b) any joint venture entity in which the Parent Company, or an entity described in a) above, 

has an exact fifty percent (50%) ownership of the interests of such joint venture entity and 
where, pursuant to a written joint venture agreement, the Parent Company or entity 
described in a) above solely controls the management and operations of such joint 
venture entity. 

 
12. Takeover means: 

 
a)  the acquisition by any person or entity of all or substantially all of the Parent Company’s 

assets, or of more than 50% of the outstanding securities of the Parent Company 
representing the present right to vote for the election of directors; or 

 
b) the merger or consolidation of the Parent Company into another entity such that the 

Parent Company is not the surviving entity. 
 
 

All definitions shall apply equally to the singular and plural forms of the respective words.   
 

 
C. LIMITS OF LIABILITY, RETENTIONS AND DEDUCTIBLES 

 
1. The Limits of Liability, Retentions and Deductibles for each Coverage Section are separate 

Limits of Liability, Retentions and Deductibles pertaining only to the Coverage Section for 
which they are shown. The application of a Retention or Deductible to Loss under one 
Coverage Section shall not reduce the Retention or Deductible under any other Coverage 
Section, and no reduction in the Limit of Liability applicable to one Coverage Section shall 
reduce the Limit of Liability under any other Coverage Section. 

 
2. In the event that any Claim is covered, in whole or in part, under two or more Insuring 

Clauses or more than one Coverage Section, the total applicable Retention or Deductible 
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shall not exceed the single largest applicable Retention or Deductible. The largest applicable 
Retention or Deductible shall apply only once to such Claim. 

 
D. WARRANTY AND NON-RESCINDABILITY 
 

It is warranted that the particulars and statements contained in the Application are the basis of 
this Policy and are to be considered as incorporated into and constituting a part of this Policy 
and each Coverage Section. By acceptance of this Policy, the Insureds agree that the 
statements in the Application are their representations, that such representations shall be 
deemed material to the acceptance of the risk or the hazard assumed by Insurer under this 
Policy, and that this Policy and each Coverage Section are issued in reliance upon the truth of 
such  representations. 
 
This Policy and any Coverage Sections shall not be rescinded by the Insurer in whole or in part 
for any reason. 

 
 

E. CANCELLATION  
 

1.  By acceptance of this Policy, the Insureds hereby confer to the Parent Company the 
exclusive power and authority to cancel this Policy on their behalf. The Parent Company 
may cancel this Policy in its entirety or any of the applicable Coverage Sections individually 
by surrender thereof to the Insurer, or by mailing written notice to the Insurer stating when 
thereafter such cancellation shall be effective. The mailing of such notice shall be sufficient 
notice and the effective date of cancellation shall be the date the Insurer received such 
notice or any later date specified in the notice, and such effective date shall become the end 
of the Policy Period or applicable Coverage Section. Delivery of such written notice shall be 
equivalent to mailing. 

 
2.  This Policy may be cancelled by the Insurer only for nonpayment of premium, by mailing 

written notice to the Parent Company stating when such cancellation shall be effective, such 
date to be not less than thirty (30) days from the date of the written notice. The mailing of 
such notice shall be sufficient notice and the effective date of cancellation stated in the notice 
shall become the end of the Policy Period. Delivery of such written notice by the Insurer 
shall be equivalent to mailing. If the foregoing notice period is in conflict with any governing 
law or regulation, then the notice period shall be deemed to be the minimum notice period 
permitted under the governing law or regulation. 

 
3.  If this Policy or any Coverage Section is cancelled, the Insurer shall retain the pro rata 

proportion of the premium therefore. Payment or tender of any unearned premium by Insurer 
shall not be a condition precedent to the effectiveness of cancellation. 

 
F. ESTATES, LEGAL REPRESENTATIVES, AND SPOUSES  

 
The estates, heirs, legal representatives, assigns, spouses and Domestic Partners of natural 
persons who are Insureds shall be considered Insureds under this Policy; provided, however, 
coverage is afforded to such estates, heirs, legal representatives, assigns, spouses and 
Domestic Partners only for a Claim arising solely out of their status as such and, in the case of 
a spouse or Domestic Partner, where the Claim seeks damages from marital community 
property, jointly held property or property transferred from the natural person who is an Insured 
to the spouse or Domestic Partner.  No coverage is provided for any Wrongful Act of an estate, 
heir, legal representative, assign, spouse or Domestic Partner.  All of the terms and conditions 
of this Policy including, without limitation, the Retentions and Deductibles applicable to Loss 
incurred by natural persons who are Insureds shall also apply to Loss incurred by such estates, 
heirs, legal representatives, assigns, spouses and Domestic Partners. 
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G. AUTHORIZATION CLAUSE 
 

By acceptance of this Policy, the Parent Company agrees to act on behalf of all Insureds, and 
the Insureds agree that the Parent Company will act on their behalf, with respect to the giving of 
all notices to Insurer, the receiving of notices from Insurer, the agreement to and acceptance of 
endorsements, the payment of the premium and the receipt of any return premium. 

 
H. DISCOVERY PERIOD 

 
1.  If this Policy or any Coverage Section is cancelled or is not renewed by the Insurer, for 

reasons other than non-payment of premium or if the Parent Company elects to cancel or 
not to renew this Policy or a Coverage Section, then the Parent Company shall have the 
right, upon payment of an additional premium calculated at that percentage shown in Item E 
of the Declarations of the total premium for this Policy, or the total premium for the cancelled 
or not renewed Coverage Section,  whichever is applicable, to purchase an extension of the 
coverage granted by this Policy or the applicable cancelled or not renewed Coverage 
Section with respect to any Claim first made during the period of time set forth in Item E of 
the Declarations after the effective date of such cancellation or, in the event of a refusal to 
renew, after the Policy expiration date, but only with respect to any Wrongful Act committed 
before such date. The Parent Company shall have the right to elect only one of the 
Discovery Periods set forth in Item E of the Declarations.  

 
2.  As a condition precedent to the right to purchase the Discovery Period set forth in 

subsection H1 above, the total premium for the Policy must have been paid. Such right to 
purchase the Discovery Period shall terminate unless written notice, together with full 
payment of the premium for the Discovery Period, is received by Insurer within 30 days 
after the effective date of cancellation, or, in the event of a refusal to renew, within 30 days 
after the Policy expiration date. If such notice and premium payment is not so given to 
Insurer, there shall be no right to purchase the Discovery Period. 

 
3.  In the event of the purchase of the Discovery Period, the entire premium therefore shall be 

deemed earned at the commencement of the Discovery Period. 
 

4.  The exercise of the Discovery Period shall not in any way increase or reinstate the limit of 
Insurer's liability under any Coverage Section. 

 
I. RUN-OFF COVERAGE AND TERMINATION OF A SUBSIDIARY 

 
1.    In the event of a Takeover: 

 
      a)  The Parent Company shall have the right, upon payment of an additional premium   
             calculated at the percentage of the total premium for this Policy set forth in Item F of the  
             Declarations, to an extension of the coverage granted by this Policy with respect to any  
             Claim first made during the Run-Off Period, as set forth in Item F of the Declarations,   
             but only with respect to any Wrongful Act committed before the effective date of the  
             Takeover (herein defined as “Run-Off Coverage”); provided, however, such additional  
             premium shall be reduced by the amount of the unearned premium from the date of the  
             Takeover or the date of notice of the election of the Run-Off Coverage, whichever is  
              later, through the expiration date set forth in Item B of the Declarations. 

 
       b)   The Parent Company shall have the right to elect only one of the periods designated in  
              Item F of the Declarations.  The election must be made prior to the expiration of the  
              Policy Period. The right to purchase a Run-Off Period shall terminate on the expiration  
              of the Policy Period. 
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       c)    If a Run-off Period is elected and purchased: 

 
        (i)  Subsection E, above, is deleted in its entirety and neither the Insureds nor the  
             Insurer may cancel this Policy or any Coverage Section thereof; 
 
        (ii)  Subsection H, above, is deleted in its entirety; and 

 
        (iii)   the maximum aggregate Limit of Liability of the Insurer for each Coverage Section  

                                   purchased and set forth on the Declarations shall be twice the otherwise applicable  
               maximum aggregate Limit of Liability set forth in Item C of the Declarations for such  
               Coverage Section; provided, however, the maximum aggregate Limit of Liability of  
               the Insurer in connection with any one Claim shall be amount originally shown as  
               the maximum aggregate Limit of Liability for each Coverage Section purchased and  
               set forth on the Declaration.    
 
2.    If before or during the Policy Period an organization ceases to be a Subsidiary,  
       coverage with respect to the Subsidiary and its natural person Insureds shall continue  
       until termination of this Policy.  Such coverage continuation shall apply only with respect  
       to Claims for Wrongful Acts, or Employment Practices Wrongful Acts, taking place  
       prior to the date such organization ceased to be a Subsidiary. 
 

 
J. ALTERNATIVE DISPUTE RESOLUTION 

 
The Insureds and the Insurer shall submit any dispute or controversy arising out of or relating to 
this Policy or the breach, termination or invalidity thereof to the alternative dispute resolution 
(“ADR”) process described in this subsection. 

 

Either an Insured or the Insurer may elect the type of ADR process discussed below; provided, 
however, that the Insured shall have the right to reject the choice by the Insurer of the type of 
ADR process at any time prior to its commencement, in which case the choice by the Insured of 
ADR process shall control. 

There shall be two choices of ADR process: (1) non-binding mediation administered by any 
mediation facility to which the Insurer and the Insured mutually agree, in which the Insured and 
the Insurer shall try in good faith to settle the dispute by mediation in accordance with the then-
prevailing commercial mediation rules of the mediation facility; or (2) arbitration submitted to any 
arbitration facility to which the Insured and the Insurer mutually agree, in which the arbitration 
panel shall consist of three disinterested individuals.  In either mediation or arbitration, the 
mediator or arbitrators shall have knowledge of the legal, corporate management, and insurance 
issues relevant to the matters in dispute.  In the event of arbitration, the decision of the arbitrators 
shall be final and binding and provided to both parties, and the award of the arbitrators shall not 
include attorneys’ fees or other costs.  In the event of mediation, either party shall have the right 
to commence arbitration in accordance with this section; provided, however, that no such 
arbitration shall be commenced until at least 60 days after the date the mediation shall be 
deemed concluded or terminated. In all events, each party shall share equally the expenses of 
the ADR process. 

Either ADR process may be commenced in New York, New York or in the state indicated in Item 
A of the Declarations as the principal address of the Parent Company.  The Parent Company 
shall act on behalf of each and every Insured in connection with any ADR process under this 
section. 

 
K. TERRITORY 
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Coverage under this Policy shall extend to Wrongful Acts taking place or Claims made 
anywhere in the world. 

 
 

L. ASSISTANCE, COOPERATION AND SUBROGATION 
 

The Insureds agree to provide Insurer with such information, assistance and cooperation as 
Insurer reasonably may request, and they further agree that they shall not take any action which 
in any way increases Insurer's exposure under this Policy. In the event of any payments under 
this Policy, Insurer shall be subrogated to the extent of such payment to all of the Insureds' 
rights of recovery against any person or entity. The Insureds shall execute all papers required 
and shall do everything that may be necessary to secure and preserve such rights, including the 
execution of such documents as are necessary to enable Insurer effectively to bring suit or 
otherwise pursue subrogation in the name of the Insureds, and shall provide all other assistance 
and cooperation which Insurer may reasonably require. 

 
M. ACTION AGAINST INSURER, ALTERATION AND ASSIGNMENT 

 
Except as provided in subsection J above, Alternative Dispute Resolution, no action shall lie 
against Insurer unless, as a condition precedent thereto, there shall have been compliance with 
all of the terms of this Policy.  No person or organization shall have any right under this Policy to 
join Insurer as a party to any action against the Insureds to determine their liability, nor shall 
Insurer be impleaded by the Insureds or their legal representative. No change in, modification 
of, or assignment of interest under this Policy shall be effective except when made by a written 
endorsement to this Policy which is signed by an authorized representative of the Insurer.   
 

      N.    BANKRUPTCY 

 Bankruptcy or insolvency of any Insured or of the estate of any Insured shall not relieve the      
 Insurer of its obligations nor deprive the Insurer of its rights or defenses under this Policy.  The   
 insurance provided by this Policy is intended as a matter of priority to protect and benefit the  
 natural person Insureds such that, in the event of bankruptcy of the Company, the Insurer shall  
 first pay Loss covered under Insuring Clause A.1 of the Directors & Officers and Company  
 Coverage Section, and under the Employment Practices Coverage Section for which the  
 Company is not permitted or required to indemnify the natural person Insured, prior to paying  
 Loss under any other Insuring Clause.   
 
 If a liquidation or reorganization proceeding is commenced by the Parent Company or any other  
 Company (whether voluntary or involuntary) under Title 11 of the United States Code (as  
 amended), or any similar state, local or foreign law (collectively, “Bankruptcy Law”) then, in  
 regard to a covered Claim under this Policy, the Insureds hereby waive and release any  
 automatic stay or injunction (“Stay”) to the extent such Stay may apply to the proceeds of this  
 Policy under such Bankruptcy Law, and agree not to oppose or object to any efforts by the  
 Insurer or any Insured to obtain relief from the Stay applicable to the proceeds of this Policy as  
 a result of such Bankruptcy Law.  

 
O.  ENTIRE AGREEMENT 

 
By acceptance of this Policy, the Insureds agree that this Policy embodies all agreements 
existing between them and Insurer or any of their agents relating to this insurance. Notice to any 
agent or knowledge possessed by any agent or other person acting on behalf of Insurer shall not 
effect a waiver or a change in any part of this Policy or estop Insurer from asserting any right 
under the terms of this Policy or otherwise, nor shall the terms be deemed waived or changed 
except by written endorsement or rider issued by Insurer to form part of this Policy. 

 


